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Remarks 



Although the Section 101 and Section 1 12, second paragraph rejections are legally dubious, to advance 
prosecution Applicant has cured the alleged defects by the broadening amendments herein. Support for 
computer nodes (Claims 1 and 1 8) is on page 6, line 3 of the specification. Several example non- transitory 
media (Claim 10) are disclosed on page 7. The objection to the independent claims for reciting "but 
independently of the other nodes" is noted and the language has been changed, for diversity in claim scope, in 
Claim 1 . The language remains in the other claims, it being perfectly clear what the meaning of the language 
is. 

The allegation that Claim 1 0 is indefinite for failing to link the node 12 (assumed by the examiner to be 
the claimed means) to hardware is clear factual error, see, e.g., page 6, line 3 of the specification (computers are 
hardware). 

The allegation that the phrase "such that each node must arrive at the same optimization" in Claim 25 is 
indefinite is baffling. The phrase "such that" links what follows - an event which must happen - with what 
precedes it. Further, the allegation that the word "must" appears to merely "suggest" an "intention" fails to 
comprehend the ordinary and accustomed meaning of "must". 

The allegation that "the other node" in Claim 25 lacks antecedent basis and therefore is indefinite is 
clear legal error. An indefiniteness rejection may be levied only when a claim is "insolubly ambiguous", 
Metabolite Labs., Inc. v. Lab. Corp. of Am. Holdings, 370 F.3d 1354, 1366 (Fed. Cir. 2004). Here, Claim 25 
recites executing the optimization at the first node and the second nodes such that each node must arrive at the 
same optimization as the other node. This is not "insolubly ambiguous"; indeed, the language is clear and 
unambiguous that both of the recited nodes arrive at the same optimization. 
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Claims 1, 2, 4-8, and 10-32, of which Claims 1, 10, 18, and 25 are independent, have been rejected 
under 35 U.S.C. §103 as being unpatentable over Le Boudec, USPN 6,016,306 in view of Moiin, USPN 
6,449,641 , alleging that Moiin, abstract, col. 4, lines 1 5-43, and col. 9, lines 20-22 teaches that each node arrives 
at the same optimum membership as other nodes but independently of the other nodes. This is clear error. 
As unambiguously taught in, e.g., its abstract, Moiin requires that each node calculate a proposed new cluster 
and then share it with every other node. The cluster represented by more proposed new clusters than any other 
is then selected by each node. Elementary reading comprehension leads one to the inescapable conclusion that 
this is the opposite of each node arriving at the same optimum membership independently of the other nodes. 

Dependent Claims 3 and 9 have been rejected under 35 U.S.C. §103 as being unpatentable over Le 
Boudec in view of Moiin and Bradley, USPN 6,360,259. These claims inhereit the patentability of their base 
claims. 

The Technology Center Director is cordially invited to telephone the undersigned at (6 1 9) 338-8075 for 
any reason which would advance the instant application to allowance. 



Respectfully submitted, 



/JohnL. Rogitz/ 



John L. Rogitz 
Registration No. 33,549 
Attorney of Record 
750 B Street, Suite 3120 
San Diego, C A 92101 
Telephone: (619) 338-8075 



JLR:jg 



1053-I31AM1 



PAGE 11/11- RCVD AT 8/21/2010 2:52:03 PM [Eastern Daylight Time] * SVR:USPTO-EFXRF-en3 • DNIS:2738300 * CSID:16193388078 " DURATION (mm-ss):02-28 



